
until the other parties -defaulted on their's. In 1989, we again 

affirmed a Regional Water Board order which utilized the 

secondary liability approach. (See Petition of William R. 

Schmidl, Order No. WQ 89-l.) We have also required a Regional 

Water Board to include a previously unnamed party and to give 

that person secondary liability status in circumstances similar 

to the Prudential petition." (See Petition of Arthur Spitzer, 

Order No. WQ 89-8.) 

Based on our earlier decisions and the information 

in the record, we find it appropriate that Susan Rose be listed 

in the cleanup and abatement order assecondarily responsible 

party. While she is the current landowner, it is clear that she 

neither caused nor permitted the activity which led to the 

discharge. The order will be redrafted to reflect that change. 

4. Wenwest, Inc. 

The situation with regard to Wenwest is a little 

bit more complicated. Because Wenwest had nothing to do with the 

activity which caused the discharge and is, like Wendy's 

International, a former owner of the land, it could be argued 

that it does not belong in the order at all. However, we find 

that the controlling interest which Wenwest has in the property, 

springing as it does from a sale/lease back arrangement with an 

absentee landowner, places it in a position of some 

responsibility. Wenwest exercises all the normal attributes of 

day-to-day ownership of the property. We see no reason to treat 

Wenwest any differently from Susan Rose. Wenwest should be named 

as a secondarily responsible party. 
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. III. CONCLUSION 

@ The cleanup and abatement order issued by the RWQCB 

must be modified to remove one party and change the status of two 

others. The RWQCB properly included Phillips Petroleum whose 

predecessor owned the property and leased it to a service station 

operator during a time when leaks from the underground storage 

tanks were clearly taking place. Wendy's International has no 

present interest in the property and never owned it during the 

time the tanks were actually leaking. There is no basis to 

include Wendy's International in the order. Wenwest, the 

operator of the restaurant on the site, and Susan Rose, the owner 

of the property at present, both belong on the order as 

responsible parties. However, because they had nothing to do 

@ 
with the actual discharge and because the two primarily 

responsible parties are capable of and willing to undertake the 

cleanup, Wenwest and Ms. Rose should be required to perform the 

cleanup only in the event of default by Redding and Phillips. 

IV. ORDER 

It is hereby ordered that Cleanup and Abatement Order 

No. 92-041 be amended to remove Wendy's International, Inc. from 

the list of dischargers and to state that Wenwest, Inc. and 

/// 

/// 

/// 

/// 

/// 
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Susan Rose are only to be held responsible for the performance 

the listed tasks in the event that Redding and Phillips fail to 

fulfill their obligations. 

CERTIFICATION 

The undersigned, Administrative Assistant to the 
Board, does hereby certify that the foregoing is a full, true, 
and correct copy of an order duly and regularly adopted at a 
meeting of the State Water Resources Control Board held on 
October 22, 1992. 

AYE: 

NO: 

ABSTAIN: 

W. Don Maughan 
John Caffrey 
Marc Del Piero 
James M. Stubchaer 

None 

None 

Adminiskative Assistant to the Board 
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